Table of Contents

Chapter 1 — National Employment Standards and the Fair Work Act ................ 1
Introduction to the National Employment Standards ................euuevieiiiiiiiiiiiemiiiiiieeii. 1
WHhO IS COVEred DY The NES? ...oeiiiiiiiiiiiiiiiiiieiieeiietiieebeeebeeebeeeebeebbeebbeebbesbbeebbeebbsebbeebbeerenenees 4
How does the NES interact with contracts of employment?............cccuvvvvvvviiiiiiiiiiieeiininnnn. 5
How does the NES interact with modern awards? .........cccccoiiiiiiiiiinee e 5
How does the NES interact with enterprise agreements?..........c..eeeeveeeiiiiiiiiieeeiee e 7
How does the NES interact with “transitional instruments™?............ccccccvviiiiiiiiiiiininnnn. 7
Meanings of “service” and “continuous service” for the purpose of
determining NES entitlementS.........coovvviiiiiiii e 8
Compliance and enfOrCEMENT ........ccoiviiii i 10
DISPULE TESOIULION ...ttt 11
Protection of workplace rights (General ProteCtions) ............eeeuueiemiiimiiimiiinnes 12

Chapter 2 — Maximum Weekly Hours of WOrK ... 1
Determining the number of hours worked by an employee...........cccccvvviviiiiiiiiiiiniiiiiiiiinnnn, 1
What are “reasonable additional hoUrs™? ...........ooociiiiiiiiiiiii e 2
Can enterprise agreements affect the maximum weekly hours of work? ......................... 5
Can hours of work be averaged over a period of greater than one week?........................ 6
What is the effect of an averaging arrangemMeNt? ..............uuuueueruurrummmmerrreeiieerierrnre.. 6
The right t0 ISCONNECT........eeiiiiiiiii e a e e e e 7
QUESLIONS AN ANSWELS ... 10

Chapter 3 — Requests for Flexible Working Arrangements...........ccccceeeeeeeeeneeenn. 1
OVBIVIBWW ...ttt ettt e oo e 4o ettt et e e e o4 ok b bbbttt e e e a4 e e aab bbb e e et e e e e e e e annbbnneeeeeeeanaans 1
Entitlement to request a change in working arrangements ...........cccccevviiviiiieeeie e, 2
What types of working arrangements can the request be about? ............cccccvviiiiiiiininnns 3
Procedure for making a request for flexible working arrangements ...........cccccccveeeeiiiiinnnee. 3
Responding to a request for flexible working arrangements ............cccccvvvvveviiiiiiniiiniinnninnn, 5
L LU LS T T = (=0 (U= 7
D11 010 (= (=TS0 111 o 9
Modern award flexibility CIAUSE ..........uuuuuuuiiieiiiiiiiiiii e reeeeeneeenenne 9
Other laws about flexible work arrangements ...........cccce i, 9
QUESHIONS AN ANSWETS ...ovviiiei et e e e e e e et e e e e e e e e e et e e e e e e e e e etba e aaeaaas 12

National Employment Standards Handbook Page i of Table of Contents

© The Australian Industry Group Updated June 2025



Chapter 4 — Offers and requests for casual conversion .........ccccceeeveeeeeeeeeee e, 1

OVBIVIBW. ...ttt ettt ettt e e o4 e okttt e e e e oo s o a ek bbb et e e e e e e e s n bbbt b e e e e e e e e e aannbbbneeaaeaeaanns 1
Background of casual conversion entitleMents...............uuuuiueiiiiiiiiiiiieanees 2
Casual conversion under the ‘employee choice’ pathway ..........cccocooieiiiiiiiiiiiiiiiicces 3
[T (01 o] (0] TN ==Y} 1111 o 5
Interaction with awards or agreements that provide for casual conversion....................... 6
Does the employee’s service as a casual count towards the accrual entitlements?......... 7
QUESHIONS ANG ANSWELS ... .. nnnsnnnnnnnnnn 8
Chapter 5 — Parental Leave and Related Entitlements .........cccoocciiiiiiiiiiiiniiiinnee. 1
L@ 1YL= 11 PR 1
What is “parental @AV 7 .........cooi i 2
Entitlement to parental leave under the NES...........cciiiiii e 3
Unpaid flexible parental [@aVe...............uuuuuiiiuiiiiiiiiiiiiie e 3
N[ 1 Tot (=T [0 1T (=T 1= ] 5
VT [T g Tt =T o [N T (=10 0= 6
When unpaid parental leave must start and end .............coovvvvviiiiiiiiiiiiieiceeeeeeeee 6
Requesting a medical certificate from a pregnant employee within 6 weeks of the birth .. 6
Length of unpaid parental lEAVE ..............uuuiuuiiiiiiiiiiiiiii e 7
Exceptions to the requirement that parental leave be a single period .............ccccoeeeeeeeen. 8
Extending the period of parental leave to use more of the 12-month entitlement........... 10
Right to request further 12 months unpaid parental leave ............ccccccceiiiiiiiiiiieee 10
Reducing the period of unpaid parental Ieave .............cccuvviiviiiiiiiiiiiii. 13
Stillbirth or INfant dEatN .........ooi e 13
Effect of a period of unpaid parental leave on other NES entitlements.............cccccvvennee. 14
Using other forms of leave in conjunction with parental [eave ............ccccccvvvvviieiinnennnnnnn. 14
Special PArental [BAVE ......ccoooi i 15
W T o= lo el (=Rr=To (o] o1t Te] TN [=To Y TR 15
“Transfer to a safe job” entitlements ... 15
Consultation with employee on unpaid parental [eave.............ooocvvvieiiieiiiiiiiieeeeeeee 17
REtUrN t0 WOIK QUATANTEE ... ..ottt e e e e e s ee e e e e e e e enns 17
ReplacemMent EMPIOYEES ........uuuuirrriuriiiiiiiuiiietiierreereerraer e rrrerrerrrrrsrarnrnnrrrnrrnns 17
Interaction with modern awards and enterprise agreements .........ccccccvvvveveeeeeeeeeeeeeeennen, 18
Paid Parental LEAVE ........cooi ittt e e 18
QUESHIONS AN ANSWETS .....oiiiii et e e e e e e et e e e e e e e e e et e e e e e e e e eertaaaaeeas 24
Page ii of Table of Contents National Employment Standards Handbook

Updated June 2025 © The Australian Industry Group



Chapter 6 — ANNUAI LEAVE .....coiiiiii ettt e e e 1

OWVEIVIBWW ...ttt ettt ettt e e e e+ 4o et bttt e e e a2 o4 ok bbb et e e e e e e e e e ann bt beeeeaeaeesaannbbnaeeaaaaaananns 1
Are casual employees entitled to annual leave under the NES?..........cccvvvvvvvvviiiiiinininninnn. 2
Amount of annual leave and method of acCrual............ccccoiiiiiiiiiiii e 2
Accrual of annual leave during certain types of abSENCES ..........uuvvvvvviiiiiiiiiiiiiiiiiiiirinninnn, 3
Additional annual leave for certain shift WOrkers ............ccccooiiiiii e 6
TaKing anNUAI IEAVE ..........cooiiiiiiic e 8
Can an employer require an employee to take annual leave? ..............cccccee e, 9
Taking annual leave in adVanCe..........ooooiiiiiii 17
Payment for periods of annual |EaVe.............uuuuiiiiiiiiii e 18
Interaction between annual leave and other abSENCES ..........ccvvviieiiiiiiiiiiiiiic e, 22
Cashing OUt ANNUAI IEAVE..........c..uiiiiieiee e e e e e 23
Interaction with modern awards and enterprise agreements.............eeevveeeeeeeeeeeeeeeeeeeeenne. 26
QUESHIONS AN ANSWELS ...ovvieiii e e e e e e e e et e e e e e e e e e et e e e e e e e e eerba e aaaaaas 27
Chapter 7 — Personal/Carer’'s Leave ..............ccccccciiiiiiii 1
OVBIVIBWW ...ttt ettt e oo+ 44 ottt e et e e o4 4o kb bbbt e et e e e e e e aab bt be e e e e e e e e s aannbbbaeeaaaeeaaanns 1
What iS PEIrSONAl IEAVE? .......eveiiieiiieiiiieiieetieeieeeiaeteeeeeeeeeeeeeeeeeeeeaeeeeaeeeeseeeesaeeseeeenssennnrnnnnnes 1
What iS Carer's [aVE?...........uuiiiiiiiei et 1
Meaning of ‘Unexpected EMEIrgENCY ..........uuuuuuiuuuiuieiiiiiiieiinereeerreererrrrrrarrrreree e 2
Employees entitled to paid personal/carer’'s leave ............cccuueviueeieiiiiiiiieiiiiiiiiien. 4
0T o= Tl Ier=T =T =T (== Y I 4
How the paid personal/carer’s leave entitlements interact with
modern awards and enterpriSe agrEeMENTS. ......ccuue e iiuiriiieiee e e eariitieeeeea e s s s arirreeeeeaaaeaaaaes 5
Amount of paid personal/carer’s leave and method of accrual..............ccccvvvviviiiiiiiiiiniinn. 6
Accrual of personal/career’s leave during particular types of absences.............cccccvvvnnnes 7
Accrual of personal/carer’s leave — @ SUMMANY ............uuvuriiuiemirmnriimnieenree——. 9
Payment for periods of paid personal/carer's [€ave ............cccccuvuveieeiiiniiiiiiiniiiiiiinnen. 9
Cashing out of paid personal/carer's leave ...........ccccccie 10
Notice and evidenCe reqUIrEIMENTS. ........c.uuriiieiee ettt e e e e e 11
QUESHIONS AN ANSWELS ... 14
Chapter 8 = CompassSionate LEAVE .......cooooiiiiiiiiiiii 1
L@ 1YL= 11 PRSPPI 1
What is “compassionate [€aVE™7 ...........uuuuuiiiiiiiiiiiiiiiiiiiiiiiiieeiiierieeireere e 1
Employees entitled to compassionate leave under the NES..........ccccccoiiiiiiiieniee i, 2
Amount Of COMPASSIONALE [CAVE ... 2
Taking COMPASSIONALE IEAVE........ciiiiiiee et e e e ee e 3
Payment for compassionate leave (excluding casuals) ...........cccccvevrimiimiiiimininiiiii. 3
Relationship between compassionate leave and personal/carer’s leave .......................... 4
Notice and evidenCe reqUITEMENTS..........uuuuurieueieuetuiereeeiaeereeereeeeeeererererrrererrnereaerenerenrrrnrnnes 4
Interaction With MOdErn @WAardsS ..........ccuuuiiiiiieii e 4
Interaction with enterprise agre mMENTS ..........iiii it 5
QUESHIONS ANU ANSWELS ... 6
National Employment Standards Handbook Page iii of Table of Contents

© The Australian Industry Group Updated June 2025



Chapter 9 — Family and Domestic Violence Leave .........ccccccceeeiiiiii e, 1

L@ YT T 1
Background of family and domestic violence [eave ............ccccuuevveiiiiiiiiiiiiaas 1
What is family and domestiC VIOIENCE? ........coevvviiiiiiiiiiiiiieeeeeeeeeeeeeeeeee e 3
A Lo I = T i (o 1T Y = F= 1= 4
Family and domestic violence leave entitlement ............ccccooviiiimiiiiineeaees 4
When can an employee access family and domestic violence leave?.........cccccccvvevvveenen.. 5
How does the entitlemMeNnt QCCIUB? .........uuuuruuuiiiiiiiiiiiiiiiiii e nnnnnnnes 5
Rate of pay for paid family and domestic violence leave ............ccccvvviiiiiiiicciviccee e, 6
Payslip diSCIOSUIE reSTICHIONS. ... .uuutiiiiiiiiiiitiiibiiibbib bbb aeeasneseanne 7
Notice and evidence rEQUINEIMENTS .........uuuiieiiiee ettt e e e e e e e e e e e s e eneees 8
Interaction with other forms of [€AVE ..........oovvviiiiiiiiiiiiiiieeeeeeeeeeeeeee e 9
Chapter 10 — Community ServiCe Leave........cccceeiieiiiie e 1
L@ YT T 1
[V 1= T Y o] TP TUT PO 1
Voluntary emergency management aCtiVities ..........cevvvvviveiiiiieeeeieeeieeeeeeeeeeeeeeeeeeeee e 3
Notice and documentary reqUIrEMENTS ..........uuuuuruuriueniiiiiiirieeeeenrr e 4
Additional state and territory laws in relation to community service leave ..........ccccco....... 4
QUESHION ANA ANSWET ...ttt e e e e e e e e et e e e e e e e e e et e e e e eeeeesttaa e aaeaeas 5
Chapter 11 — LoNg SerVICE LBAVE ....cccci it 1
L@ YT T 1
Agreement-based transitional instruments containing long service leave provisions ....... 2
Where there are no relevant award or agreement long service leave provisions ............. 2
Where there are relevant award long service leave provisSionS...........ccceuvvveiiieeeeeeevvnnnnnnn. 2
“Applicable agreement-derived long service leave terms” ... 3
Enterprise agreements made under the Fair Work Act on or after 1 January 2010.......... 3
Agreements which exclude [0Ng ServiCe [€ave ..o 4
Continued operation of state and territory long service leave legislation .......................... 5
QUESHIONS AN ANSWETS ....cuitiii et e et e e e e e e e et e e e e e e e e e et e e e e e e e e e e st e aaeaeas 6
Chapter 12 — PUDliC HONAAYS ..o 1
L@ YT T 1
AT o= S = T o]0 o] ol g To] e F= YA 1
Additional public holidays under modern awards.............ceeueveeeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 2
Substitution of public holidays under state or territory law.........ccccoceeeeeiiiiiiiiiiiiirccens 2
Substituting public holidays under a modern award or enterprise agreement .................. 3
Substituting public holidays — award/agreement-free employees.........cccccceeiieeiiiciiinnnnnns 3
Requesting employees to work on a public holiday .............cccoceiiiiiiis 4
Payment for absence on public holidays ... 8
Penalties for work on public NOIAAYS...........uuuiiiiiiiiiii e 9
Shiftwork and public holidays ..........ccoooieiiii i 10
Page iv of Table of Contents National Employment Standards Handbook

Updated June 2025 © The Australian Industry Group



Public holidays and other abSENCES............uuuiuiuii e 11

QUESEIONS AN ANSWETS ..eiiieeieiiiiieiieee e e e e s ettt e e e e e e s s s ate e eeeaeessassbtbeeeeeaessaaannrbseeeaaaesanas 15
Chapter 13 — Notice of Termination ... 1
OVBIVIBW ... 1
What period of NOtICEe IS reqUIred? ......ceeeeiiiiiie e 1
When must notice in lieu be Paid? ... 3
Which employees are not entitled t0 NOLICE?.......cceuiiiiiiiii e 3
Are employees required tO giVE NOLICE? ... ...uuuuriveriiiiiieiiieetierieeerreerrrrrerrrrrrrrrrrr .. 5
Interaction With MOdern @WAards ...........cuuiiiiiiii i 7
Interaction with enterpriSe agrEEMENTS .........uuuuuuurrrieiierireereerreerrererrrrrrrerer. 8
QUESLIONS AN ANSWETS ...oiviiii et e e e e e et e e e e e e e e e e et e e e eeeeeeast b s eeeeasesssstaaaaaeaaeeeens 9
Chapter 14 — RedundanCy Pay ......ccccuuuiiiiiiiiiiiiiiieee et 1
OVBIVIBWW ...ttt ettt et e e o4 4ot b bttt et e e e o4 o kb bbbttt e e e e e e e aab bt be e e e e e e e e e e annbbnaeeaaaeeaaanns 1
When is an employee entitled to redundancCy Pay?............uuuueeermmrrimmmimmrneeineirier... 1
What amount of redundancy pay iS reqQUIrEA?..........uuueuuuuurrrrrrrerierirenneerrrerrneereerrn.. 2
Which employees are not entitled to redundancy Pay?............eeeeeereeremmrmemrmmmnmernnren. 3
Applications for exemption from redundancy pay under the NES.............cccccvvvvveviinnnnnnnn. 7
The effect of prior service as a casual employee on redundancy pay............ccccceeeeeen.n. 11
Is redundancy pay separate to the entitlement to notice of termination? .............c.......... 11
Interaction with modern awards and enterprise agreements. ........cccceeevveeiveeeeeneeeeseeneneee 12
Related entitlements in MOdErn aQWardsS .............ooi i 12
Industry-specific redundancy SCHEMES .........ceviiiiiiiiiiiiiiieeeeeeeeeeee e eeeeees 14
Fair Entitlements Guarantee (FEG) SChEME ... 15
QUESLIONS AN ANSWETS ...ovviiie et e e e e e et e e e e e e e e e et e e e e e e e e eerba e e aaeaas 16
Chapter 15 — Fair Work Ombudsman to prepare and publish statements........... 1
OV BIVIBW ... 1
Fair Work Information State€mENt ...........uuuuuuriuiiiiiiiiiiiiiiiiiiieiee e 1
Casual Employment Information Statement...............ccco i, 2
Fixed Term Contract Information Statement ............c.uuviiiiiiiiiiiiii e 3
How must the Statements be given to eMpPIOYEES? ........uuvvuriveriimrieiiiiiiieniieiereneeeneeenenennnen 3
What happens if an employer doesn’t provide the Statements as required? .................... 4
QUESTION AN ANSWET ... e 4
Chapter 16 — The NES and Transfer of Employment...........ccccccceiiiiiiiiiiiiieneeeeens 1
OWVBIVIBWW ...ttt ettt ettt et oo e 4o o bbbttt et e e 224 ok b bbbt e et e e e e e e aabbbbe e e e e e e e e s aannbbbaneaaaeeananns 1
When does a transfer of employmMent OCCUI?...........uuuuiriieiiiiiiiiiiiiiiiniiereieeeieererree.. 2
General rule: service with old employer counts as service with new employer................. 2
When can an employer decide not t0 reCOgNISE SEIVICE? .......uuuuurrrrrrrrrrreerneerrnennnennnnnnnnnnns 3
QUESTION AN ANSWET ... e 4
National Employment Standards Handbook Page v of Table of Contents

© The Australian Industry Group Updated June 2025



Chapter 17 — ReCOId KEEPING ...uuuiiiiiiiaaiiiiiiteei ettt e e e e e e 1

OVBIVIBW. ...ttt ettt ettt e e o4 e okttt e e e e oo s o a ek bbb et e e e e e e e s n bbbt b e e e e e e e e e aannbbbneeaaeaeaanns 1
FOIM Of FECOIAS ...t e e e e et e e e e e s e annee 1
Content Of eMPIOYMENT FECOINAS.......uui e 1
Employment reCords — gENEIal...........uuuuuuuuiiuiiiiiiiiiiiiiiiiii e eeeanenennnnnnes 2
(©0]41 (= o1 fo | T=TeT o] o ESRil o - N PP SPPPRRPR 2
L@ 1YL= 1] 1= PSS 3
AVEraging Of NOUIS ..o e e e e e e aeeeeas 3
=T Y SO PERPT 4
Superannuation CONIDULIONS .........ueiiiiiiii e 4
Individual flexibility arrangementS...........ceeviviiiiiiiiiiiiiiiieeeeeeeeeeeeeee e 4
Guarantee of anNNUAl EArNINGS .......ui e 5
Termination of emMploYMENt ... 5
Child €MPIOYMENL ... e 5
Transfer of employYMENt.........ooo i 5
Penalties for failing t0 COMPIY .....uuuuiiiiiiiiiiiiiiiiii e 6
Reverse onus of proof if records are Not Kept..........cuuveeiiiioiiiiiiiiiii e 6
What if the employee is paid a salary under a Contract? .........ccccceeeveiiiiiiiiiieee e, 7
Chapter 18 — SUPErannUALION ...ccooieieieeeeee e 1
OVBIVIBW. ...ttt ettt ettt e e o4 ookttt e e e e o4 s e ekt b et e e e e e e s ek bbb b e et e e e e e eaannbbbeneeeeeeeanns 1
NES obligation to make superannuation contributions ...........cccooeevvviiiiiiiiii e, 1
Preventing MUIIPIE GCHIONS .........uuuiiiiiiiiiiiiiiiiiiiib bbb anesanae 3
Orders fOr COMPENSALION ......ooiiiiiiiiiiiii ettt e et e e e e e s e s sebb e eeaaaaeeaas 3
Modern award and enterprise agreement superannuation provisions............cccccceeeveeneee. 3
Rate of superannuation QUAraNtEE .............uuuuruuuriuriuuniiuiienereeenennneenrnne———————————————————— 5
Page vi of Table of Contents National Employment Standards Handbook

Updated June 2025 © The Australian Industry Group





